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CITY OF SUBIACO EATING-HOUSE LOCAL LAW 2005, SUBCLAUSES 4(3) AND 4(4) - 
DISALLOWANCE 

Motion 

Pursuant to standing order 152(b), the following motion by Hon Ray Halligan was moved pro forma on 23 May 
2006 - 

That subclauses 4(3) and 4(4) of the City of Subiaco Eating-House Local Law 2005 published in the 
Gazette on 24 January 2006 and tabled in the Legislative Council on 15 March 2006, under the Health 
Act 1911, be and are hereby disallowed. 

HON RAY HALLIGAN (North Metropolitan) [9.14 pm]:  The motion we are considering revolves around 
subsidiary legislation - a local law made by the City of Subiaco regarding its eating house local law.  The issues 
around this disallowance motion are contained in the seventeenth report of the Joint Standing Committee on 
Delegated Legislation.  To advise the house of the issues, I will go to page 3 of that report, which discusses the 
retrospective subclauses in this local law.  Paragraph 1.11 states - 

The Local Law contains the following subclauses in clause 4: 

(3) To the extent that clause 2(4) of The City of Subiaco Health Laws 1999 (published in 
the Government Gazette on 1 June 1999) repealed Part 8 of The City of Subiaco 
Health By-Laws 1994 (published in the Government Gazette on 11 November 1994) 
that repeal is repealed and Part 8 is revived with effect from 1 June 1999 until the 
day prior to the commencement of this Local Law, and on the date of commencement 
of this Local Law is repealed. 

(4) The reference in clause 4(3) to Part 8 of The City of Subiaco Health Laws 1994 
includes any schedules of The City of Subiaco Health By-Laws referred to in that 
Part, but does not include any reference to Part 8 or those schedules to meat premises 
or itinerant vendors. 

The City of Subiaco found itself in an awkward situation, which it tried to rectify.  I will advise the house very 
quickly of the sequence of events.  The committee scrutinised the local law at its meeting on Wednesday, 5 April 
2006, when it noted that subclauses 4(3) and 4(4) appeared to offend the presumption against retrospectivity.  
The committee considered these clauses to be unusual provisions, particularly in view of the length of 
retrospectivity, being some seven years, and the fact that the revival of the 1994 by-laws was to have no 
prospective effect.  The committee noted that the local laws explanatory memoranda directions of 2005 require a 
local government to provide a description of the purpose and effect of, and justification for, any local law or any 
amendment to or repeal of it in the explanatory memorandum and that any unusual provisions be identified in the 
EM.  The committee resolved to write to the City of Subiaco seeking an explanation of the purpose and effect of 
and justification for subclauses 4(3) and 4(4) of the local law, and advised of its resolution to place a protective 
notice of motion of disallowance on the local law, pending the city’s response.  The committee eventually 
received a response from the City of Subiaco, which is reproduced in the report, and stated, in part -  

Please be advised that clauses 4(3) and 4(4) are an attempt to retrospectively cure a prior ‘defect’, 
which is described below: 

- In 1985 the City gazetted By Law No 5 relating to Eating Houses; 

- In 1994 the City gazetted a Health by-Law that contained provisions (namely, Part 8) dealing 
with Food Premises. Our recent legal advice is that arguably this enactment had the effect of 
impliedly repealing the 1985 By Law, something the City was not previously aware of; and 

- In 1999 a further Health Local Law was enacted that expressly repealed the 1994 By-Law, 
but which did not, at the same time, make any new provision for Eating Houses- simply 
because the City thought that the 1985 By Law was still valid. 

As you can see, it is arguable that from 1999 until the gazettal of this recent Local Law, the City may 
have been in the position where its Eating House powers were without foundation.  

For the sake of good order and governance, the City therefore wishes as far as is possible to ensure, 
retrospectively, that this deficiency is cured.  For those reasons clauses 4(3) and 4(4) were inserted.   

The committee considered the response of the City of Subiaco.   

The report continues on page 5 that, having considered the situation -  
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. . . The Committee considered it doubtful that section 41(1) of the Interpretation Act 1984, 
which provides - 

Where a written law confers power to make subsidiary legislation, all subsidiary 
legislation made under that power shall - 

(a) be published in the Gazette: 

(b) subject to section 42, come into operation on the day of publication, or 
where another day is specified or provided for in the subsidiary legislation, 
on that day. 

permits retrospective operation of subsidiary legislation. 

3.2 The Committee is of the general view that the words “another day” in section 41(1) of the 
Interpretation Act 1984 do not include a day ‘prior to’ the day of publication.  However, in the 
circumstances, it was not necessary for the Committee to reach a conclusion on that question. 

3.3 The Committee noted that the rule at common law is that a statute ought not be given a 
retrospective operation, where to do so would affect an existing right or obligation, unless the 
language of the statute expressly or by necessary implication required such construction. 

3.4 The same principles apply to a question as to the retrospective operation of delegated 
legislation as apply to Acts.  The legislative intention to permit retrospectivity needs to be 
gathered by considering both the enabling Act and the instrument made under it.  If 
retrospectivity is beyond the power conferred by the enabling Act, the instrument is not 
authorised by the enabling Act.  

3.5 A general local law-making power for all things necessary or convenient to give effect to an 
Act does not permit the making of retrospective local laws as being in the public interest. 

The committee then went on to say in its conclusion - 

The Committee is of the view that the proposed retrospective application of the 1994 By-Law is likely 
to have an adverse effect on existing rights and obligations (Committee Term of Reference 3.6(b), . . . ) 

The terms of reference states - 

has an adverse effect on existing rights, interests, or legitimate expectations beyond giving effect to a 
purpose authorized or contemplated by the empowering enactment; 

The committee in its conclusion continued - 

Its concern in this respect is heightened by, but not completely based on, the fact that the local law that 
is sought to be revived is not the local law allegedly believed to apply during the relevant period. 

The Committee concludes, in accordance with the Committee’s Terms of Reference 3.6(a), Schedule 1, 
Legislative Council Standing Orders, that subclauses 4(3) and 4(4) of the Local Law were not 
contemplated or authorised by the Act. 

Therefore, the committee recommended by way of this report and now recommends to this house that 
subclauses 4(3) and 4(4) of the City of Subiaco Eating-House Local Law 2005 be disallowed. 

HON GIZ WATSON (North Metropolitan) [9.24 pm]:  Having considered the report of the Joint Standing 
Committee on Delegated Legislation, The Greens (WA) agree with the recommendation to support the 
disallowance motion. 
Question put and passed. 
 


